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IDEA: SPECIAL
EDUCATION LAW
101




INITIAL
EVALUATION




INITIAL EVALUATION



WHAT DOES “EVALUATION”

MEAN UNDER IDEA?




EVALUATION PROCEDURES

® Provide notice (prior written notice as defined by 34 C.F.R. § 300.503).
® 34 C.F.R. § 300.304; SBOE Rule 160-4-7-.04(4)(IDDF (4)(4)).

® Use a variety of assessment tools and strategies that may assist in determining;:
® Whether the student has a disability as defined by IDEA,;
® The content of the child’s IEP.

® Do not use any single procedure as the sole criterion.
® Use technically sound instruments.




DEFENSIBLE




Many districts have
an initial meeting
with the teachers

and parents to
document all
concerns. This
helps guide the
evaluation but also

documents that
certain concerns
were not raised at
the inception of the
evaluation.

Observation-only
evaluations may be
problematic (OT,
PT, AT, etc.).

FROM THE TRENCHES

Plan evaluations as
though you are going
to due process —Are
you conducting
sufficiently thorough
testing? Are all areas
of concerns
addressed? Are these
recommendations in
the evaluation
necessary, where did
they come from?




WHEN DO WE HAVE TO
EVALUATE?

: N
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JZ, ET AL., V. CATALINA FOOTHILLS
SCHOOL DISTRICT, 83 IDELR 62, (MAY 4,

2023)




Parents paid for another evaluation with the
diagnoses of : Generalized Anxiety Disorder,
Persistent Depressive Disorder, Attachment-
Related Disorder, ADHD, Cannabis Use
Disorder, ODD, and Personal History of Self-
Harm.

The Parents then sued the District for Failure to
identify (Child find), Failure to evaluate and
FAPE.

The ALJ also addressed whether the Student
needed residential placement and whether
compensatory education was necessary.

ALJ DECISION

The ALJ found the violate IDEA. The grades,
tests scores and behavior in class did not
support that the Student was “struggling.”
He was supported by a Section 504 plan.

The ALJ also determined that the District
did not violate parent participation for the
decision made not to evaluate the Student
because IDEA rights do not start until the
Student has been determined eligible for
services.

District did not.




ALJ (CONT.)



APPEAL



DISTRICT COURT’S DECISION -

FAILURE TO EVALUATE




RIGHT TO MEANINGFULLY

PARTICIPATE

The Court found that the District violated IDEA by
denying Plaintiffs the opportunity to meaningfully
participate in the decision-making process regarding the
evaluation.

.

The Court considered that the District not only refused to
evaluate, but left Plaintiffs out of this decision entirely.
Although the District told the Plaintiff they could attend
and even invite advocates, the District held the meeting
without them and informed Plaintiffs after the fact.

The Court also noted that the District excluded Parents’
input by seemingly failing to consider the information
that they had already provided as well as any additional
information they could have provided about the Student’s
condition.




RIGHT TO
MEANINGFULLY
PARTICIPATE,
CONT.

" Additionally, the Court found that the PWN
that the District sent did not give an accurate
idea of what the SST had considered—or not
considered—given that Dr. Moses's report and
Dr. Castelo's report were erroneously listed as
documents that were reviewed, and were not,
in fact, reviewed.

" The Court found that all of these facts put

together significantly impeded Plaintiffs'
"opportunity to participate in the decision-
making process regarding the provision of a
FAPE'" because they were excluded from
deciding whether the Student should even be
evaluated for eligibility for special education.



RE-EVALUATION




Evaluations and

34 CFR §300305; SBOE Rule 260-47-04)IDDFAG)
ALWAYS CONSIDER




CAN DISTRICTS FOR-GO THE THREE YEAR
RE-EVALUATION?




WHEN CAN DISTRICTS FORGO THE
THREE-YEAR RE-EVALUATION?

If a parent requests multiple re-evaluations in one year, the district will not
necessarily be violating the IDEA when it does not conduct them all. This
district successfully defended against a parent's complaint that the district
failed to evaluate by showing that it had just performed a re-evaluation days
beforehand. In re: Student with a Disability, 122 LRP 21770 (SEA WI
06/29/22).




FAILURE TO CONSENT FOR

REEVALUATION




FROM THE
TRENCHES
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" If the public agency determines that it will not continue the
provision of special education and related services to the

child, the public agency must provide the parent with prior
FAILURE TO written notice of its proposal to discontinue the provision of

CONSENT FAPE to the child consistent with 34 CFR § 300.503(a)(2),
9

including the right of the parent to use the mediation
CONT. procedures in 34 CFR § 300.506 or the due process
procedures in 34 CFR §§ 300.507 through 300.516 if the
parent disagrees with the public agency's decision to
discontinue the provision of FAPE to the child.




This was a
decision by
the ALJ in a

matter
dealing with
eligibility
and
evaluation.

Parents
claimed that
the evaluation
was in
violation of
the Student’s
rights because
it was not
comprehensiv
e in
addressing OT
needs.

Although the
Parents
argued they
gave notice of
motor needs,
including a
dysgraphia
diagnosis, the
Court held
that due to the

assessment by »

the
psychologist
showing that
the Student
was
functioning in
the average
range the

District met its

obligation.

Additionally,
the District
was able to
show that in
the meeting

with the
parent,
psychologist
and other
Team
members to
discuss areas
in which the
Student
needed to be
assessed,
there was no
discussion of

motor deficits.

=

That along with
the evidenced
educational
progress, the
Judge denied the
request for
reimbursement.
The ALJ used this
same analysis to
deny
reimbursement
for a private
evaluation from a
psychologist,
LMB and
expenses for
tutoring and
therapy.




ELIGIBILITY

Specific Learning Disabilities

intellectual

D-iobﬁdy
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WHAT COURTS SAY, CONT.




ERROR
IN
ELIGIBILITY?



One major issue in a case was whether the student was eligible for special
education services. The Court relied on Durbrow v. Cobb Cty. Sch. Dist.,
887 F.3d 1182, 1193 (11th Cir. 2018), the Eleventh Circuit held that “to
establish an entitlement to FAPE, a student. . . must show:

(1) That her (2) ‘By reason
[disability] thereof, ‘[she]
adversely affects needs special
her academic education.
performance
Eligibility

See 20 U.S.C. §1401(3)(A)(i1).
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ERRORIN

ELIGIBILITY,
CONT.

I ]



ERROR IN ELIGIBILITY, CONT.

Courts have used the following to determine eligibility:

A student is unlikely to require special education if:

(1) the student meets academic standards;

(2) teachers do not recommend special education for the
student;
(3) the student does not exhibit unusual or alarming conduct
warranting special education; and,

(4) the student demonstrates the capacity to comprehend
course material.

Durbrow, 887 F.3d at 1193-94; see D.K. v. Abington Sch. Dist., 696
F.3d 223, 251 (3d Cir. 2012); Alvin Indep. Sch. Dist. v. A.D., 503 F.3d

378, 383 (5th Cir. 2007); Bd. of Educ. of Fayette Cty. v. L.M., 478 F.3d
307, 313-14 (6th Cir. 2007).
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ERROR IN ELIGIBILITY, CONT.

The student was making

A’s and B’s, the teachers
did not recommend

special education and
the student was
comprehending
material.

As a matter of fact,
testing showed a
reading comprehension
level above grade level,
even without specialized
instruction




ACADEMIC
PROGRESS AS
A MEASURE
FOR
ELIGIBILITY

- But remember...

- Student found ineligible by district due to academic

progress, court found District in violation of IDEA and
awarded compensatory ed.

- “Academic progress cannot serve as the sole

‘litmus test’ for eligibility.”

- The fact that the student could achieve academically should

have been measured in light of his “considerable
intellectual potential.”

- District should have looked beyond his academics at his

significant attentional and behavioral issues impeding his
progress.

G.D. exrel. G.D. v. Wissahickon Sch. Dist., 832 F. Supp. 2d
455, 466 (E.D. Pa. 2011); See also, Lauren P. ex rel. David
and Annmarie P. v. Wissahickhon Sch. Dist., 310 Fed.
Appx. 552 (3. Cir. 2009).



COBB COUNTY SCHOOL DISTRICT

(DOCKET NO. 2203340)




The Eligibility meeting was actually two meetings. At the first
meeting it was clear that Petitioner wanted an autism eligibility, but

it was only at the second meeting that an actual autism diagnosis
was provided.

The Team discussed the fact that some of the Student’s behaviors
were consistent with her diagnosis of autism but explained that a
final decision regarding that eligibility category could not be made
without a comprehensive speech evaluation per the State rules.




ELIGIBILITY, CONT.

|




ELIGIBILITY, CONT.
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REMEMBER CONSENT IS
IMPORTANT
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https://www.specialedconnection.com/LrpSecStoryTool/servlet/GetCase?cite=120+LRP+35616
https://www.specialedconnection.com/LrpSecStoryTool/servlet/GetCase?cite=73+IDELR+237
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IEP MEETING
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NOTICE TO PARENTS AND
PARTICIPANTS

® The invitation/notice to the IEP Team meeting shall indicate the purpose, time,
and location of the meeting, participants who will be in attendance, and inform the
parents of their right to invite other individuals who, in their opinion, have
knowledge or special expertise regarding their child, including related services

personnel.

® It shall be sent early enough to ensure that the parent/guardian has an
opportunity to attend the meeting.

® The meeting shall be set at a mutually agreed upon time and place.
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IEP TEAM MUST INCLUDE THE
FOLLOWING PARTICIPANTS:

Whenever An individual
appropriate, who can interpret
the child the instructional

with the implications of

A disability evaluation results

representative One special
of the LEA, education
with the teacher of the
required child
knowledge

Individuals who
A general have knowledge
education Parents of the or special
teacher of Child expertise
the child regarding the
child




® Should contain at least the following:

PRESENT . o
LEVELS OF ° EE: j:::iﬂ;lsc :}: }ilr(ji:i};lll:l); most recent evaluation of
ACADEMIC the child:
ACHIEVEM ENT ® The results, as appropriate, of the child's State or
AND District wide assessments; and
FUNCTION AL tT}iecalllci?(cll.emlc, developmental, and functional needs of
PERFORMANCE SBOE Rule 160-4-7-.06(1)(a) and (18)(a)(IDDF (6 ))
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DEVELOPMENT OF BIP







WHAT EXACTLY IS A FUNCTIONAL

BEHAVIOR ASSESSMENT?




WHAT IS A BEHAVIOR INTERVENTION PLAN?

bREAK it JOWN

whals Uy




PARENTAL
CONCERNS
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PARENTAL PARTICIPATION

LEGAL REQUIREMENT



© 2023 Parker Poe Adams & Bernstein LLP | parkerpoe.com



https://www.specialedconnection.com/LrpSecStoryTool/servlet/GetCase?cite=114+LRP+35279

FROM THE TRENCHES




“A statement of measurable annual goals, including academic and functional
goals designed to (1) meet the child's needs that result from the child's disability to
enable the child to be involved in and make progress in the general education
curriculum; and (2) meet each of the child's other educational needs that result
from the child's disability.”

SBOE Rule 160-4-7-.06(1)(b)(IDDF (6 ))

GOALS AND OBJECTIVES
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HOW DO WE WRITE GOALS?
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https://www.specialedconnection.com/LrpSecStoryTool/servlet/GetCase?cite=115+LRP+17208

STRANGER TEST...


https://www.specialedconnection.com/LrpSecStoryTool/servlet/GetCase?cite=46+IDELR+148

FROM THE
TRENCHES

Progress Monitoring
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FROM THE TRENCHES

Make sure
accommodations are for
the child, not the parent.

Accommodations should
not be modifications.

Balance legitimate needs
with staff resources.




® In determining the educational placement of a child with a
disability, each LEA must ensure that the placement
decision is:

(1) made by a group of persons, including the parents,
and other persons knowledgeable about the child, the
meaning of the evaluation data, and the placement
options;

(2) made in conformity with the LRE provisions
contained in the State rule;

(3) made at least annually, is based on the child’s IEP
and is as close as possible to the child's home.

34 C.F.R. § 300.114; SBOE Rule 160-4-7-.07(IDDF(07))
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CHANGE OF PLACEMENT

4




Each LEA shall have policies and procedures to ensure that to the maximum extent appropriate, children
with disabilities, including children in public or private institutions and other care facilities in Georgia
shall be educated with children who are not disabled.

FAPE AND LRE:
UNDERSTANDING WHAT THEY MEAN
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FAPE - WHAT - In Rowley, the Supreme Court established the

following two-part test that courts should use

ISIT AND to decide the appropriateness of a student's
HOW HAS IT ~ cducation
- Has the district complied with the procedures
CHANGED? set forth in the IDEA?

- Is the IEP, developed through the IDEA's
procedures, reasonably calculated to enable
the child to receive educational benefits?

» The Supreme Court held that when this two-
part test is satisfied, the district has complied
with the obligation imposed by Congress, and
it is required to do no more.



ROWLEY ACKNOWLEDGED - ONE
SIZE FITS ALL- WON’T WORK

Articulating a one size-fits-all While courts have used different
standard is not an achievable goal for adjectives to describe the educational
a statute that applies to students with benefits required by Rowley, Rowley

differing abilities. For example, it has proved to be a remarkably durable

applies equally to a deaf child, a child decision in a complex and fact-
learning to eat, to dress, and to toilet intensive area of the law.

represents education, as well as to a
\ child with superior cognitive skills but
behavioral challenges.




ENDREWEF.V.
DOUGLAS
COUNTY
SCHOOL
DISTRICT,

137 S. CT. 988,

999, 197 L. ED.
2D 335 (2017).

® The Court focused on the requirement for a student-by-
student analysis: “To meet its substantive obligation under
the IDEA, a school must offer an IEP reasonably calculated to
enable a child to make progress appropriate in light of the
child’s circumstances.”

® But there is still no guaranteed outcome:

° “... his IEP need not aim for grade-level advancement.

But his educational program must be appropriately ambitious
in light of his circumstances, just as advancement from grade
to grade is appropriately ambitious for most children in the
regular classroom. The goals may differ, but every child
should have a chance to meet challenging objectives.”



EVIDENCE OF PROGRESS IS KEY.



TRANSITION AND ENTITLEMENT TO
FAPE THROUGH AGE 21

Beginning not later than 9" grade or age 16 (whichever comes first) or younger
if determined by the IEP Team (and updated annually), the IEP must include
appropriate measurable post-secondary goals based upon age-appropriate
transition assessments related to training, education, employment, and where
appropriate, independent living skills and transition services needed to assist
the student in reaching those goals.




PROCEDURAL VIOLATIONS...NO ONE

IS PERFECT




DISCIPLINING STUDENTS WITH
DISABILITIES




BASIC RULES

A disabled student may not be A “change in placement” for an IDEA
discriminated against on the basis of student requires an IEP team meeting
disability. decision.




IDEA requires IEP teams to conduct a Manifestation
Determination Review (MDR) within 10 school days
of any decision to change placement because of a
violation of the code of conduct.

WHAT IDEA SAYS




Removal for more than 10 consecutive school
days; or

WHAT
IS A CHANGE
IN PLACEMENT?

Who decides what is a change in placement?
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WHAT INFORMATION DOES THE TEAM
CONSIDER?




Did the disability cause, or Did the district’s failure

have a direct and .
BV MLt qLe to implement the IEP
substantial relationship to cause the misconduct?

the misconduct?

If the answer to misconduct was a If the answer to
either question is manifestation of the both questions is
yes, the student’s disability. no, the misconduct

was not a
manifestation

WHAT DOES THE MDR TEAM DECIDE?




Conduct FBA If there is a BIP,
and implement modify it as
BIP, if this has necessary to
not already been address

done; behavior; and

© 2023 Parker Poe Adams & Bernstein LLP | parkerpoe.com

Return student
to placement
unless there is
agreement to
change
placement.

IFITISA
MANIFESTATION




e Conduct FBA and
implement BIP, if
appropriate;

IFITISNOTA

o If there is a BIP, modify it

M AN IFEST ATI ON as appropriate to address

behavior; and

« Discipline the student just
as you would discipline
students without
disabilities...

« Remember you still must
provide services!




ANY EXCEPTIONS?



Parents may address their disagreements through the IEP process and any disagreements that remain

with the decision of the IEP Team through multiple avenues including;:
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REMEMBER:




ONCE YOU HAVE MADE IT THROUGH ALL OF
THAT....(WHEW!)....
WELCOME TO THE WORLD OF SPECIAL EDUCATION.



Session Evaluation

https://www.research.net/r/SELDA Nov23 Post

Richard Woods, Georgia’s School Superintendent | Georgia Department of Education | Educating Georgia’s Future o
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December SELDA

December 7t
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Virtual

artment of Education | Educating Georgia’s Future



Thank you
G-CASE
for Lunch




Wina Low
wlow@doe.k12.ga.us

Lynn Holland
lholland@doe.k12.ga.us

Belinda Tiller
belinda.tiller@doe.k12.ga.us

Elise James
ejJames@doe.kl12.ga.us

Annette Murphy
murphyeducationalconsulting@gmail.com

Richard Woods, Georgia’s School Superintendent | Georgia Department of Education | Educating Georgia’s Future
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